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ANDREW G PATLELL ISQL an attorney duly admitied to practice law betore the bar of

the State ot New York, atfirms. under penalties of perjury. that:

o

[am one ol the attorneys o' record for Jose Padilla. the Petitioner herein. my olfice is located
at 111 Broadway. 3th Floor. New York. New York 10006, and [ am fuliy familiar with the
facts and circumstances herein,

[ am in good standing as a member of the bar of the State of New York. 1 am also admitted
to practice law in the United States District Court for the Southern District of New York and
[am a member of the bar of the United States Supreme Court. On information and beliet
Doenna R Newman ts a member in good standing of the bar of the State of New York and
1s also admitted to practice law in the United States District Court for the Southern District
ol New York and is a member of the bar ol the United States Supreme Court.

In the event that Mr. Padilla’s apphication is granted. Mr. Michael P. O"Connell. Esq.. ol
Charleston, South Carolina has agreed o act as local counsel so that Ms, Newman and | can

appear 1 accordance with Local Rule 83,105,

LARRY W. PROPES, CLERK
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On or about May 13,2002, the Honorable Michael B. Mukasey. Chicl Judge of the United
States District Court for the Southern District of New York. assigned Donna R. Newman.
sq.. pursuant to the Criminal Justice Act. 18 ULS.C.§ 3006A. 1o represent Mr. Paditla. who
was then detained as a material witness for a grand jury in the Southern District of New
York,

On June 92002, the President of the United Stales signed an order declaring Mr. Padilia 1o
be an enemy combatant”™ and further ordering that he be detained by the Department of
Detense.

OnJune 1. 2002, acting as Mr. Padilla’s next friend. Ms. Newman filed a Writ of Habeas
Corpus in the Southern District ol New York.

On June 11, 2002, Chiel Judge Mukasey assigned both Ms. Newman and me 1o represent
Mr. Padilla on the previously fifed Writ of Habeas Corpus. These assignments were made
pursuant to the Criminal Justice Act. 18 U.S.C. 3006 A{2)(B).

Ms. Newman and | filed numerous briets during the extensive litigation on the Writ belore
Chiet fudge Mukasey. Chicl' Judge Mukasey issued a serics of opinions resolving a number
of issucs raised in the Titigation.! Chief Judge Mukasey found that the Writ was properls
tiled in the Southern District of New York. that the President has the authority to order the
military detention ol a United States citizen and that a citizen would have the right 1o have
aceess to counsel to contest the President’s determination before a court. The government
sought an interlocutory appeal to the United States Court of Appeals for the Second Cireuit,
Our representation of Mr. Padilla continued betore the Second Cireuit where a divided panel
of the Courtreversed Judge Mukasey. See, Padillay Rumsfeld. 332 F.3d 695 (2d Cir. 2003,
The majority of the Court held that the President does not have the authority to order the
mifitary detention ofa civilian American citizen. The Second Cireuit unanimously held that

the Writ had been properly filed in the Southern District of New York,

‘ Padilla v Bush, 233 F.Supp.2d 364 (S.DNY L Mukasev., Co Dee. 4. 2002

Padifle v, Rumsteld. 243 1 Supp. 2d 42 (S.DNUY . Mukasev. Co March L1 2003): Paditia v,
Runsteldd 256 1 Supp. 2d 218 (S.DNCY L Mukasey. CU1 April 9. 2003).
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The United States Supreme Court granted the government’s application for a Writ of
Certiorari. See. Rumsteld v Padila. 124 S.CL 1333 (2004, Ms, Newman and | appeared
for Mr. Padilla i the Supreme Court. On June 28. 2004, the Court held that Writ should
have been fited in the District of South Cavolina. Sec. Rumsfeld v. Paditla. _U.S, . 2004
LS LEXTS 4759: 72 LS. LW, 4384,

The above three paragraphs give only the barest outline of'this litigation. Over the past two
vears. Ms. Newman and T have spent thousands of hours rescarching and drafting legal
memoranda on wide array of statutory [18 U.S.C. §4001(a). Authorization for Use of
Military Foree (115 Stat. 224.)]. constitutional { War power. limits on Executive Authority.
Separation of Powers. Suspension of the Writ of [labeas Corpus. Due Process. Right to
Counsel]. and nternational law issues [Geneva Conventions. Law of War. Prize [.aw.
International Humanitarian Law]. Our representation of Padilla has required us to become
hnowledgeable on a numerous ot historical events from the signing ol the Magna Carta. the
development of the Writ of Habeas Corpus both in the United States and in Fngland. as well
as meidents of executive authority in times of war.”

The core issues that were brieled on the Writ filed in the Southern District of New York will
be raised in the Writ now pending in this Court. Continuing our representation of Mr.
Padilla will avoid the need for new counsel to duplicate our learning curve of complex and
unusual 1ssues.

On or about February 11, 2004, the Department of Defense agreed. under highly restrictive
conditions. 1o allow Ms, Newman and T to meet with Mr. Padilla. As a condition precedent
o our meeting with Mr. Padilia. Ms. Newman and | underwent extensive background cheeks

and received security clearances,

o

We would be pleased to provided the Court with copics of the submissions made 1o
Judge Mukasey. The briefs of the partics. amicus briefs and related submissions
made 1o the Second Circuit and the Supreme Court are  available at
http:www.wiggin.com/practices/areainfo.asp?groupid=3&arcal D-23 1

last accessed Julv 8. 2004,

fad
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Since March of this vear. Ms. Newman and [ have been able to meet Mr. Padilla. While not
free of ali restrictions. the Department of Defense has recently permitted us to have a number
of unmonitored meetings with Mr. Padilla. The unmonitored conferences have permitted us
to develop an attorney-client relationship with Mr. Padilla.

During the course ol this Hitigation. Ms. Newman and | have had numerous conferences with
Mr. Padilla’s family. We have developed a good working relationship with Mr. Padilla’s
tamily.

[ addition to the work 1 have done on Mr, Padilla’s behalll F have extensive experience as
atrial lawyer in this ield. Twas assigned pursuant to the Criminal Justice Act to represenied

El-Sayvid Nosair in the matter United States v. Omar Abdel Rahman. 93 Cr. 181 (MBM).

Fhat matter involved a 10 month trial o' members of an Islamic terrorist organization on
charges of seditious conspiracy. making war on the United States. Since that trial. | have
maintained Nies concerning criminal proceedings against alleged terrorists. including

members and associates ol al Qeada.

Memorandum of Law

[he writ of habeas corpus that was filed in the Southern Distriet of New York raised
numerous complex ssues. Many ol those issue will now be addressed to this Court.

A Pettioner on a writ of habeas corpus does not have right to counsel. but 18 US.C. §
3000A (2)(B) permits counsel 1o be assigned to a Petitioner who has tiled a writ pursuant to
IR US.S08 22410 when "the mterests of justice so require.” Due to the complexity of this
matter. Chiel Judee Mukasey found it appropriate to assign two counsel to represent Mr.
Padilla. See. Paditla v, Busf. 233 17.Supp.2d 564. 600 (S.D.NY .. Mukasey, C.J.. 2002).
I'he government was represented belore Chief Judee Mukasey by the Oflice of the United
States Attorney tor the Southern District of New York and by the Solicitor General s Office.
Additionally. counsel from the Department of Defense appeared belore Chict Judge

Mukasey,
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As Mr. Padilla states in his attached affidavit. he 1s indigent and does not have funds to retain
counsel.

Mr. Padilla has requested that counsel continue to represent him. [tis respecttfully submitted
that the complexity of this matter demonstrates his need for counsel.

During the two vears that we have represented Mr. Padilla. Ms. Newman and | have
developed expertise in many arcane arcas of law that are relevant 1o this matter.
Additionally. we have already obtained the required security clearances needed 1o consult
with Mr. Padilla and we have formed an attorney-client retationship with him..

As discussed above, assignment of counsel is discretionary with this Court. However. in
Fleomdi v Rumsfeld. 342 080 (2004). Justice O"Connor’s plurality epinion held that Mr.
Hamdi "unquestionably has the right to access to counsel in connection with the proceedings
on remand. (Beneh opinion page 32),

The Court’s dectsion in Hamdi may not resolve the issues belore this Court but we
respectiulty submit that the Court’s determination that Mr, Tamdi is entitled 1o counsel on
remand provides vet another persuasive ccason for the Court to exercise its discretion 1o
permit the continuation of counsel.

WHEREFORE. based on the foregoing. it is respectiully requested that this Court grant the

application ot Jose Padilla by entering an Order appointing Donna R. Newman and Andrew (. Patel

1o continue to represent Jose Padilla pursuant to the Criminal Justice Act,

Dated: New York. New York

July 10,2004

Respectfully submitted.

T

Andrew G. Patel. Fsq.



